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“Understand that intermediaries do not shield your company from liability—they create liability.” 
— Stephen Clayton, in “Top 10 Basics of Foreign Corrupt Practices Act, Compliance for the Small Legal 
Department,” published for the Association of Corporate Counsel, June 2011

In the new world of ubiquitous online service and 
low-margin production cost, global companies 
must get lean to remain competitive—improving 
SURGXFWLYLW\��HIÀFLHQF\��DQG�SURÀWDELOLW\��0DQDJLQJ�
compliance is not usually considered a revenue-gen-
erating function. Therefore, companies may choose to 
RXWVRXUFH�WKHLU�JOREDO�PRELOLW\�SURJUDP�WR�HIÀFLHQWO\�
manage their compliance and mitigate potential risk 
when sending talent abroad.

For companies that choose to outsource all or part 
of their program, there are several big-picture items 
to consider: determining who will have responsibility 
for managing the program’s external and internal 
compliance; leveraging supplier network subject mat-
ter expertise (SME); and implementing strategies with 
suppliers that help identify and mitigate potential 
compliance risks. 

While “managing compliance” is a common 
term, this article will address some of the potential 
issues and offer thoughts on how C-suites, corporate 

counsels, human resources departments, and service 
providers are responsible for co-managing a compa-
ny’s global mobility compliance. 

WHO IS RESPONSIBLE FOR GLOBAL 
REGULATORY COMPLIANCE?
Regulatory compliance is a general term describing how 
a company observes and follows all relevant, external 
laws and regulations while conducting its business. 

While managing and expanding core business, 
companies are still tasked with maintaining reg-
ulatory compliance in areas such as employment, 
immigration, taxes, and financial reporting. When 
companies begin operating in multiple host-coun-
try locations, global regulatory compliance will be the 
overlap in compliance with laws and regulations 
of each country where the company has operations 
and/or sends its employees for business or long-
term assignments.

SHARING
RESPONSIBILITY
COMPLIANCE AND INTELLIGENT OUTSOURCING OF GLOBAL MOBILITY SERVICES

BY GLENN FAULK, GMS-T, AND KATHARINE SALEM, GMS-T 
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In a nutshell, managing compliance is part of 
corporate governance. If ever called to task by a home 
or an overseas regulatory authority, responsibility for 
compliance rests with the company.

For companies considering outsourcing global 
mobility services, the company C-suite and in-house 
counsel should work closely with their HR and 
mobility management stakeholders to establish clear 
objectives as to why mobility management is being 
outsourced and exactly how the company can share 
its compliance responsibilities with local and overseas 
supplier/suppliers. 
&RPSDQLHV�VKRXOG�KDYH�TXDOLÀHG�LQWHUQDO�WDOHQW��

training, and resources to support outsourced compli-
ance. Merely attempting to outsource risk because the 
company has been found lacking at home and abroad 
ZLOO�QRW�EH�D�TXLFN�À[��DQG�LW�PD\�HYHQ�FUHDWH�more 
exposure to liability.

GENERAL CONSIDERATIONS WHEN  
DECIDING TO OUTSOURCE COMPLIANCE
Outsourcing can be a cost-effective business strategy 
for co-managing compliance, allowing the com-
pany to better focus on its core business activities. 
Conversely, attempts to completely outsource compli-
ance may be viewed by regulatory authorities as an 
example of company leadership exposing the com-
pany to unnecessary risk for the sake of convenience 
or to spread the company’s exposure to liability.

When an organization contemplates outsourcing 
global mobility compliance, here are some important 
considerations:

• As part of the RFP phase, companies should 
FOHDUO\�GHÀQH�WKH�REMHFWLYHV�DQG�JRDOV�WKH\�ZLOO�
require for suppliers and specify that periodic 
audits/reviews will be part of the company’s 
ongoing compliance efforts. 

• If a supplier is offering global compliance services, 
the supplier should be expected to have familiarity 
with the client company’s regulatory obligations in 
all countries of operation, inclusive of the country 
where the company is headquartered. 

• 4XDOLÀHG�VXSSOLHUV�VKRXOG�EH�FRJQL]DQW�RI�PDQ-
aging complexities associated with doing busi-
ness across international boundaries. Language 
and cultural differences can directly impact the 
understanding of and ability to manage compli-
ance in multiple host countries. 

• While the client company bears responsibility for 
meeting regulatory obligations, an organization 
should prepare business agreements that distin-
guish the areas that are the supplier’s responsi-
bilities and the corporate client’s responsibility. 

• Host country HR and line managers should 
work closely with their host country suppliers to 
establish protocols and procedures that will suc-
cessfully integrate local regulatory compliance 
into the company’s broader mobility program.

• Host country suppliers should keep both home 
and host company HR apprised of any regula-
tory changes and partner together to imple-
ment the necessary changes to the company’s 
mobility policies.

• Companies should review with the primary 
supplier how it addresses compliance within its 
own supplier network. 

• In cases where liability for damages is an issue 
for a potential client company, a supplier should 
be prepared to answer questions regarding its 
limitation of liability.

The above information is not to be construed as 
OHJDO�DGYLFH�RU�DV�GHÀQLWLYH�JXLGDQFH�RQ�KRZ�EHVW�
to vet or manage suppliers. However, discussing all 
or some of these considerations may facilitate more 
open discussion of how best to share global regula-
tory compliance between company stakeholders and 
suppliers. This may also help client and suppliers 
better identify potential compliance risks, devise 
ways to mitigate ongoing risk, and establish robust 
reporting protocols.

THE CORPORATE PERSPECTIVE ON RISK AND  
LIABILITY IN THE GLOBAL MOBILITY CONTEXT
David Schofield, a former global mobility director 
and risk and quality director with Pricewaterhouse-
Coopers (PwC) and now director of Murray Court 
Consulting, Ltd., offers practical advice on how 
companies can work with suppliers to avoid mis-
takes in mobility compliance and better strategize 
talent mobility:

Even the biggest organizations need to be alert 
to the actions of their business unit leaders and 
local managers.  

Driven by urgent pressures, they sometimes 
think only of the potential reward and fail to 
allow for the risks, which could result in their 



70    Mobility  |  October 2014

taking deployment decisions without consulting 
their HR and global mobility colleagues.  

For example, a business unit in the U.K. might 
send a team of specialists to Moscow to meet 
an urgent request for on-the-ground assistance 
from a Russian client—but if the deployment is 
made without the proper visas and work permits, 
severe penalties and liabilities could be incurred 
by the organization and by the assignees, and the 
8�.��RSHUDWLRQ�PLJKW�ÀQG�LW�KDG�FUHDWHG�D�SHUPD-
nent establishment for itself in Moscow, laying 
itself open to Russian corporation tax. 

So, it is vital to educate business units and 
local managers to consult HR and global mobility 
functions before they act—and for those functions 
to be ready to seek external specialist advice if 
they need to, and if, for example, they have not 
operated before in the destination country.

The challenges to managing compliance in global 
mobility include not only limited corporate budgets, 

time, and resources, but also the fact that compliance 
management is often at odds with revenue-gener-
ating business drivers. The following hypothetical 
VKRZV�KRZ�WKLV�FRQÁLFW�FDQ�FRPH�LQWR�HIIHFW�ZLWKLQ�
global business.

WEIGHING THE COSTS AND BENEFITS OF COMPLIANCE
In this hypothetical, Acme, Inc., has contracted with 
MegaBucks, Inc., to complete a major project in 
Argentina worth US$400 million. The contract was 
signed in December 2013. It is now January 15, 2014, 
and Acme’s in-house counsel is giving you a call.

Acme is facing a dilemma. According to the client 
contract between Acme and MegaBucks, if Acme 
FDQQRW�FRPPHQFH�LQVWDOODWLRQ�RQ�WKH�ÀUVW�RI�VHYHUDO�
platforms by February 1, 2014, then Acme must pay 
penalties to MegaBucks of up to $1 million per day. 

In order to install the platform, Acme must send 
Joe Executive, a U.S. citizen, and Sid Supervisor, a 

OPTION COST BENEFIT

Option 1: Obtain fully compliant 
immigration status for the com-
pany and employees to perform 
work activities.

Miss the February 1 deadline, 
facing contractual penalties (losing 
up to $1 million/day for breach of 
contract).

Immigration compliance—may 
save up to $44,000 in government 
ÀQHV�LQ�DGGLWLRQ�WR�SHQDOWLHV�WR�WKH�
company and employees.

Maintain immigration compliance 
($5,000–$10,000 in case prepara-
WLRQ�DQG�ÀOLQJ�H[SHQVHV��

Option 2: Let Joe and Sid enter as 
business visitors and hope nothing 
bad happens.

Risk immigration noncompliance 
DQG�$FPH�EHLQJ�EDUUHG�IURP�ÀOLQJ�
future work permit applications.
Argentine government civil 
ÀQHV�DUH�VHW�DW�XS�WR����WLPHV�WKH�
Argentine monthly minimum 
salary (approx. US$22,000) per 
infraction (2 employees = $44,000).
Joe and Sid face possible depor-
tation or detention in Argentina/
adverse immigration record.

Meet the February 1 deadline, 
avoiding contractual penalties (sav-
ing losses of up to $1 million/day).
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Canadian citizen, to work in Argentina for a one-
year period, as Joe and Sid are the only two people 
in the world who currently know how to properly 
build and maintain the platform in accordance with 
Acme’s specifications. Finding other talent similar 
to Joe and Sid would require months of recruitment 
and training efforts, which is not feasible given the 
February 1 start date.

Unfortunately, Acme does not have a mobility 
manager, and Acme’s in-house counsel, who drafted 
and signed the contract with MegaBucks, is not well-
versed on global mobility and global immigration 
matters. Counsel has committed Acme to an import-
ant business contract without considering whether 
WKH�NH\�WDOHQW�$FPH�QHHGV�WR�IXOÀOO�WKH�FRQWUDFWXDO�
obligations—Joe and Sid—will be able to perform 
the necessary work activities in Argentina without 
violating local immigration regulations. 

Unfortunately, Acme does not have a local sponsor-
ing entity in Argentina, and MegaBucks has declined 
to accept local sponsorship of Acme’s employees.

As a prerequisite, Acme needs an Argentine spon-
soring entity that is already registered with Argentina’s 
Overseas Company Registry in order to qualify as 
D�VSRQVRU�WR�ÀOH�ZRUN�SHUPLW�DSSOLFDWLRQV�IRU�ERWK�
employees. Given this immigration compliance require-
ment, Acme must factor in unforeseen additional time 
and cost to send Joe and Sid in for the project.

Counsel wishes to know if Acme can simply send Joe 
and Sid in as business visitors. 
%HLQJ�FRPSOLDQFH�GULYHQ��\RX�FRQÀUP�ZLWK�\RXU�

immigration provider that Joe and Sid cannot per-
form their work activities as business visitors. 

Acme is not likely to meet the February 1 deadline 
and will likely go over budget, as the immigration 
costs were not factored in prior to initial contract 
negotiations. If Acme tries to send Joe and Sid in 
as business visitors, problems may get worse if the 
immigration authorities detain them during ques-
tioning at the port of entry or they are found to be 
working illegally on-site.

At this point, counsel might be weighing the cost 
and benefit of choosing a compliant versus non-
compliant solution (see chart, page 70):

Considering the hefty cost of breach of contract, 
sending Joe and Sid as business visitors may seem to 
counsel to be the better option. The hidden risk and 
cost of noncompliance that counsel is not consider-
ing, however, is not only that Joe and Sid could face 
detention and deportation for immigration violations—
which becomes a part of their permanent immigration 
record and may adversely impact their ability to travel 
to other countries—but the government might blacklist 
$FPH��FDXVLQJ�D�UHG�ÁDJ�ZLWK�ERUGHU�DXWKRULWLHV�IRU�DQ\�
current and future foreign national Acme employees 
seeking entry into the country.

Failure to address the overall challenge of global 
mobility compliance can lead to further problems on a 
broader scale, as corporations increase business in new 
markets and encounter continued talent shortages.

There are several points in this hypothetical to 
consider and learn from.

1. It is important to offer corporations proper 
training, so that mobility compliance issues are 
considered prior to the corporation investing 
money and signing contracts that can otherwise 
be negatively impacted.

2. In any situation where the talent that is needed 
to meet contractual obligations is extremely 
limited, it is important to determine exactly 
what that talent will require to travel to and 
work in the host country.

3. If the client has already made a mistake in 
signing a contract that cannot be met because of 
immigration concerns, be careful that the client’s 
next actions do not make the problem worse. It 
is typical in a business emergency that clients 
might send employees on the next plane—with-
out considering what the employees will say to 
WKH�LPPLJUDWLRQ�RIÀFHUV�DW�WKH�DLUSRUW�RU�ZKDW�
unfortunate sequence of events might happen 
IURP�WKH�ÀUVW�PLVVWHS�

IT IS VITAL TO 
EDUCATE BUSINESS 
UNITS AND LOCAL 
MANAGERS TO 
CONSULT HR AND 
GLOBAL MOBILITY 
FUNCTIONS BEFORE 
THEY ACT.
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BEST PRACTICES FOR GOING FORWARD
By now, it is clear that managing global mobility com-
pliance is a shared client-supplier responsibility. 

As mentioned already, outsourcing on its own 
merit does not solve an internal problem and adds 
another layer of potential liability. However, as global 
business needs change at an ever-increasing pace, 
RXWVRXUFLQJ�VRPH�IXQFWLRQV�WR�TXDOLÀHG�VXSSOLHUV�FDQ�
help HR and global mobility professionals support 
nimble talent mobility needs and provide the best 
possible compliance in managing widely disparate 
regulatory requirements. 

These suggested best business practices are take-
aways from the above discussions and models:

1. Client companies and suppliers alike should 
carefully review and understand the terms of 
their outsourcing contracts.

2. Know your options. Talk with internal deci-
sion-makers to understand what policies are 
already established and which need to be clari-
ÀHG��PRGLÀHG��RU�FUHDWHG�

3. Know whom to ask for help within the organiza-
tion. For instance, if an employee is engaging in 
work as a visitor, what is the company’s protocol 
for bringing that employee into compliance? 

4. Don’t wait until a problem presents itself! 
Be proactive and knowledgeable. If you are 
required to manage a certain area of regulatory 
compliance, ask your in-house counsel what are 
the right questions to ask.

5. Document your company’s compliance policy both 
internally and as part of onboarding suppliers.

6. Draft compliance terms in your contracts. 
Balance risk, obligations, and liability.

a. Risk assessment. It is important to prop-
erly assess which parties to an agreement 
will bear the risk and responsibility (e.g., 
“reverse service level agreements”).

b. Risk shifting. Beware of transactional agree-
ments that shift risk to the other party.

c. Risk balancing. Striking a balance of risk 
between parties of a transactional agree-
ment will generally lead to the best-case 
scenario, or win-win, that is equitable for 
both parties to the agreement.

7. Agree upon the terms at the right time.
The world of global business is not stopping for 

anyone or any company. The perspective of what is 
the “right” or “wrong” way of doing business is no 
longer so myopic and limited to national borders—it 
requires wide vision and dedicated involvement to 
understand compliance across many borders.  

When conducting global business, one can rea-
sonably expect to be faced with compliance issues. 
They will, and do, happen every day. The enlightened 
approach is for companies and suppliers to agree 
that the liability for meeting regulatory compliance 
is a mutually shared responsibility. But, ultimately, 
it is the company’s responsibility to address with its 
global supplier network the company’s compliance 
and risk mitigation issues. 

One of the best ways companies can address this 
responsibility is during an RFP and prior to signing a 
contract with suppliers. The time to discuss regula-
tory compliance is early in the candidate selection 
process, and it should be part of contract negotiations 
to delineate both client and supplier responsibilities.  

HR and global mobility teams would be well- 
advised to discuss potential areas of risk and 
ways to manage these risks, and to work with an 
in-house legal team or hire a qualified attorney to 
help prepare contracts that incorporate workable, 
compliance-driven strategies that keep employees 
and companies on the right side of the law. M

Glenn Faulk, GMS-T, and Katharine Salem, GMS-T, are 
co-founders and managing directors of Luminary Global 
Immigration, LLC (LGI). Faulk can be reached at +1 404 
775 5739 or by email at glenn.faulk@luminary-global.
com, Salem at +1 682 521 7073 or katharine.salem@
luminary-global.com.

ULTIMATELY, IT IS THE 
COMPANY’S RESPONSIBILITY 
TO ADDRESS WITH ITS 
GLOBAL SUPPLIER NETWORK 
THE COMPANY’S COMPLIANCE 
AND RISK MITIGATION ISSUES. 
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